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AGENDA ITEM(S): Fair Labor Standards Act

CONTACT PERSON(S): Susan J. Little, Chief Operating Officer

ACTION @ FOR INFORMATION

Synopsis of Agenda Item (Overview & Purpose)

As we continue to manage declining resources, an area that many school systems are
monitoring is overtime pay to employees. Overtime is always subject to the Fair Labor
Standards Act (FLSA) and is available to certain classes of employees. This agenda
item is intended to provide basic information on FLSA and how it is being monitored
within the district.

Briefly, the FLSA covers four areas concerning employment. They are listed below:
* Sets minimum wage
* Requires overtime pay for certain employees
* Requires equal pay for women
* Sets child labor standards

Since the state controls the minimums and maximums for classified salary schedules, the
minimum wage requirement is not an issue for regularly paid classified employees. The
federal minimum wage is $7.25 and the minimum hourly rate on the state salary
classified salary schedules is $10.67. School districts typically do not have trouble with
equal pay for women or child labor standards. The real discussion is about overtime pay
for classified employees. Classified employees include teacher assistants, bus drivers,
child nutrition workers, clerical employees, custodians, transportation employees and
maintenance employees. Exempt employees include all certified teachers, certified
support staff, principals, assistant principals and central office administrators.

By addressing the teacher assistant hours per week, the regular work week for all
classified employees is 40 hours per week or some pro-rated time if the employee works
less than 40 hours. For example if an employee works 50% they are working 20 hours per
week. The FLSA allows employees to accumulate up to 240 hours of compensatory time
before they must be paid overtime. Employees are allowed to use their compensatory
time first and save their sick leave and annual leave. The board of education has a policy
that allows for the accumulation of up to 40 hours. Employees currently with more than
40 hours are being asked to use their compensatory time and only keep 40 hours in order
to comply with board policy.

In reviewing record keeping practices, there are two areas of concern that must be
addressed in order to ensure compliance with the FLSA. First, any classified employee
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coaching a sport is subject to the overtime provisions of the FLSA. For example, if we
have teacher assistants coaching a sport, their coaching time must be added to their
regular time. If they exceed 40 hours, they must accumulate time at a rate of 150% or
time and a half. The second area we must address is community people who are
employed by us and only coach a sport. They too are subject to the FLSA because if their
total hours are divided into their coaching supplement and they are not receiving the
minimum wage of at least $7.25, then the district would be found out of compliance.

Organizational Impact (Academic, Fiscal & Personnel)

In order to comply with the FLSA, we will review all coaching duties and responsibilities
in order to determine compliance. If we find that our practice does not meet the
requirements of FSLA, we will make recommendations to bring the district into
compliance. In 2008-2009, the district employed 115 people to coach in various sports
throughout the district. Our records indicate that 46 were classified employees.

The district will monitor the spending of overtime to ensure compliance with the federal
regulations and board policy. In 2008-2009 the district paid $216,290.89 in overtime
within all funds. The reduction of total overtime will allow the district to utilize these
resources differently to impact instruction.

Superintendent’s Recommendation

We will monitor the payment of overtime and address the employment practices of
classified employees, including coaches.

Suggested Motion: For Information Only
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bus driver could not volunteer to drive the football team to a Friday night
game. Even if the driver offered her services for free, FLSA requires the
_ board to pay the driver her regular hourly rate and any applicable
overtime. (See -- July 14, 2004, Department of Labor letter to
Congressman Ballenger regarding the use of volunteers in schools

included as an attachment.)

c. Independent contractors. Employers cannot circumvent FLSA
merely by denominating certain employees as independent
contractors.

Courts have created a five-factor test for determining independent
contractor status. The factors are:

i.
if.
i
iv.
v.

the degree of control exerted over the worker;
the worker’s opportunity for profit or loss;

the worker’s investment in his business;

the permanence of the working relationship; and
the degree of skill required to perform the work.

Doty v. Eddy’s Steakhouse, 733 F.2d 720 (10 Cir. 1984).

d. Trainees. Student teachers are considered trainees because they
receive academic credit for their work experience, do not displace
regular employees, work under close supervision, and are not
entitled to a job at the end of their training,

B. Exempt Employees.

1. EXempt employees include executive, administrative, professional, and
~ “highly compensated” employees. 29 C.F.R. Part 541.

2. Salary/Compensation Requirements.

o a Minimum Compensation.

M
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Generally, in order to be exempt, employees must be paid
a salary of at least $455 per week {or $23,660 per year.)
29 C.F.R. §§ 541.100(a)(1); 541.200(a)(1); 541300(a)(1);
541.600; 541.602(a); and 541.605.

Administrative or professional employees may, in the
alternative, be paid on a fee (or project) basis that yields a
rate that would amount to at least $455 per week if the
employee worked 40 hours in a week.

29 C.F.R. § 541.605.
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(3)  Qualified computer employees may, in the alternative, be
paid on an hourly basis at a rate no less than $27.63 per
hour. 29 C.F.R. § 541.400(b).

- Professions Exempted from Minimum Compensation
. Requirements. '

" (1)  Teachers are specifically exempt from the minimum

compensation requirements. 29 C.F.R. § 541.303(d).

(2) Academic administrative employees are exempt from the
minimum compensation requirements as long as they are
compensated on a salary basis at a rate at least equal to the
entrance salary for teachers in the educational
establishment by which they are employed. 29 C.F.R. §
541.204(a)(1). |

(3)  Doctors and licensed attorneys who are employed in their
professional capacities are specifically exempt from the
minimum compensation requirements. 29 C.F.R. §
541.600(c).

(Note: These exemptions are critical in terms of part-time

- employees who may be otherwise subject to FLSA record-keeping

requirements.)

“Fee basis” is defined as payment of an agreed upon sum for a
single job regardless of the time required for its completion.
Payments based on the number of hours or days worked and
not on the accomplishment of a given single task are not
considered payments on a fee basis. 29 C.F.R. § 541.602(a).

-(Note: Coaching supplements would be covered by this exception.

“Part-time” workers would not be unless they are hired on a
“project” rather than hourly basis.)

Impermissible Salary Deductions. If the school system makes
impermissible deductions from the salary of an exempt person,
the school system will lose the exemption for the employee if the
facts show a lack of intent to pay on a salary basis.

29 C.F.R. § 541.605(a).

(1)  Ifimproper deductions are made as an “actual practice”, the
employer loses the exemption for all employees in the same
category for the time period in which the improper
deductions were made, not just for that employee.

29 CF.R. § 541.603(b).
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. (2)  Isolated or inadvertent deductions that are made do not

“result in a loss of exemption IF the employer reimburses
the employee for such improper deductions.
29 C.F.R. § 541.603(c).

(3)  “Safe Harbor” Provision. If the employer has a clearly

communicated policy that prohibits improper pay
deductions, which includes a complaint mechanism and
reimburses employees for improper deductions, then the
employer will not lose the exemption for any employees
uniess the employer continues to make improper
deductions after receiving complaints.

29 C.F.R. § 541.603(d).

Permissible Deductions from Salary in Maintaining Exempt
Status.

(1) Deductions may be made for absences from work for one
or more full days for personal reasons, other than sickness
or disability. However, the employer can deduct only for
whole days. 29 C.F.R. § 541.602(b)(1). However,
employees of public agencies (including school boards)

- will not lose their exempt status if pay is reduced for
absences of less than one day for personal reasons pursuant
to a statute regulation policy or practice when such
reduction is because: (a) the employee has not sought or
has been denied personal leave; (b) accrued personal leave
time has been exhausted; or (c) the employee chooses to
use unpaid leave.

29 CFR. § 541.710,

(2) Deductions may be made for absences of one or more full
days occasioned by sickness or disability if made in
accordance with a bona fide plan, policy or practice of
providing compensation for loss of salary for such things,
such as a disability or sick leave plan. Note however that if
sick leave is exhausted, deductions may be made only for
full days, not partial days. 29 C.F.R. § 541.602(b)(2).
However, employees of public agencies (including school
boards) will not lose their exempt status if pay is reduced
for absences of less than one day for sick leave reasons
pursuant to a statute regulation policy or practice when
such reduction is because: (a) the employee has not sought
or has been denied sick leave; (b) accrued sick leave time



Travel time,

a, Ordinary travel to and from work normally is not compensable.
However, when employees are called from home for emergency
jobs and must travel “a substantial distance” they must be
compensated for travel time. 29 C.F.R. § 785.36.

b. Travel during the workday from one job site to another is
compensable. However, if the employee goes home first or is
otherwise free during the interim, the travel time is not
compensable. 29 C.F.R. § 785.38.

Workweek. For employees paid a salary, the employment agreement or
other understanding should define whether the salary is paid for a forty-
hour workweek or something less. If the workweek is less than forty
hours then the employee is entitled to additional “straight time”
compensation for the extra hours up to forty and then overtime
compensation for the hours worked over 40.

B.  Overtime.

I

FLSA requires overtime pay for all hours in excess of forty worked by a
non-exempt employee in a given workweek. (Note: Ifthe employee’s
regular workweek is less than 40 hours then he or she is entitied to
additional straight time pay for extra hours worked.) 29 US.C. §
207(a)(1).

The minimum overtime rate of pay is 150 percent of a non-exempt
employee’s “regular rate” of pay (i.e. time and a half).

Overtime is calculated on a workweek of seven consecutive days
established by the employer for each employee.

a. The work period may begin on any day of the week and at any
hour of the day.

b. The workweek should be identified in board policy and must be
identified somewhere.

C. A workweek commonly used by school systems is 12:01 a.m.

Saturday to 12:00 p.m. Friday. This arrangement allows school
systems to avoid some overtime payments.
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An employee who voluntarily substitutes for another employee who
works in the same capacity during scheduled work hours will not earn
hours toward overtime. The effect of such substitution is that both
employees will be considered to have worked their regular work hours.
Such substitutions must be voluntarily undertaken and approved by the
employer. 29 U.S.C. § 207(p)(3).

Employees who take extra duty assignments “on an occasional or
sporadic basis and solely at the employee’s option” do not qualify for
overtime rates if the extra duty work is in a different capacity from the
employee’s normal capacity. 29 U.S.C. § 207(p)(3)

“Regular rate” of pay. Overtime compensation must be paid at a
minimum of one and a half times the employee’s regular rate of pay. 29
U.S.C. § 207. The regular rate includes salary, bonuses and other pay. 29
C.F.R.Part 778. The regular rate does not include overtime pay received
by the employee.

a, Overtime is calculated on the regular rate before wage deductions.

b. Employees who work at two or more different rates are paid
overtime based on a weighted average of the two rates.
29 CFR. § 778.115. The weighted average is determined by
calculating the employee’s total eamings for the week at
nonovertime rates and dividing by the total hours worked.

Overtime should be paid, where possible, on the regular payday for the
pay period during which the overtime was performed.

29 C.F.R. § 778.106. Where the correct calculation of overtime cannot be
determined until later, the overtime payment should be made as soon as
possible.

Retroactive pay increases must include retroactive pay for overtime
worked.

Compensatory time. FLSA allows public agencies including school systems to
award compensatory time in lieu of overtime. 29 U.S.C. § 207(0).
Compensatory time may only be awarded pursuant to “an agreement or
understanding arrived at between the employer and employee before the
performance of the work.” 29 U.S.C. § 207(0)(2)(A)(ii). Such agreement or
understanding could be created by a board policy specifying compensatory time
rules or by individual notice or contract. To have the required
“understanding” any policy must be shared with and explained to the
employee. Document this with a signed agreement.
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1. Compensatory time accrues at a rate of not less than one and one-half
hours for each hour of employment for which overtime compensation
would be required.

2. Most employees may accrue a maximum of 240 hours of compensatory
time.
3. An employee who asks for the use of compensatory time must be allowed

to use the time “within a reasonable period after making the request if the
use of the compensatory time does not unduly disrupt the operations of the
public agency.” 29 U.S.C. § 207(c)(5)(B).

4. An employee who has accrued compensatory time must be paid for any
such time remaining upon termination of employment. The payment must
be at the regular rate of pay earned by the employee at the time of
termination or the average regular rate of pay received during the last three
years of employment, whichever is higher. 29 U.S.C. § 207(0)(4).

IV. EQUAL PoY REQUIREMENTS

A. The Equal Pay Act of 1963 amended FLSA to prohibit an employer from pay
practices that discriminate based on employee gender. The requirements, which
applies to all employees, prohibits the use of gender to place on employee on a
lower pay scale than another employee, for work performed under similar
working conditions, which require equal skill, effort and responsibility. Wages

may be differentiated by:

1. a bona fide seniority system;

2. a merit system;

3. a system that bases earnings on quantity or quality of production; or
4, any non-gender related factor.

B.  Other state and federal laws also may apply to equal pay questions. See Title VII
of the Civil Rights Act of 1964 or Title XI of the Education Amendments of
1972.

C. A Notice of Rights under the Act must be posted in a conspicuous place. 29
CFR. §5164.

Y. RECORD-KEEPING REQUIREMENTS
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o AL . Required Records for Nonexempt Employees. FLSA requires employers to
. keep records concerning non-exempt employees. 29 C.F.R. § 516.2. Records
S+ must include:

L.

the employee’s full name and social security number and, on the same
record, any symbol that might be used in place of the employee’s name on
any time, work or payroll records;

the employee’s home address, including zip code;

the employee’s date of birth, if under age 19;

the employee’s sex and the employee’s occupation;

the time of day and day of week on which the employee’s workweek
begins; ;

the regular hourly rate of pay for any week when overtime is worked, the
basis on which wages are paid and the amount and nature of each payment
that is excluded from the regular rate;

/_j__—l.—th&heurswerke&byﬁc-empioyee each workday and the total hours each

8.
9.

10.
11.
12.

workweek;

the total daily or weekly straight time earnings, excluding overtime pay;
total pay for overtime hours;

total additions to or deductions from wages paid each pay period;

total wages paid each pay period; and

the date of payment and the pay period covered by the payment.

B. Required Records for Exempt Employees. FLSA requires employers to keep
for exempt employees records listed in numbers 1-5, 11 and 12 above. Employers
also must keep records showing the basis on which the exempt employee’s wages
are paid. 29 C.F.R. § 516.3.

C. Records regarding the posting of notices must be kept. 29 C.F.R. § 516.5(6).

D. Generally, these records must be preserved for three years. 29 C.F.R. § 516.5.

V1. REMEDIES FOR VIOLATION
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An employee may bring suit against the employer for minimum wage and
overtime provisions of FLSA. The Secretary of Labor also may bring a lawsuit
on the employee’s behalf. Remedies may include an injunction preventing further
violations, back wages and liquidated damages. An employee who brings suit
also may recover attorney fees. The Department of Justice also may criminally
prosecute persons for willful violations of FLSA. Prosecution may result in fines
and imprisonment.

The Department of Labor is authorized to investigate whether wage and hour laws
have been violated.

An employer may not retaliate against an employee for complaining about the
employer’s wage and hour practices.

Generally, a two-year statute of limitation applies; however, it is three years for a
willful violation.
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